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HM Treasury Open Consultation – “Ban on cold calling in
relation to pensions: consultation on regulations”

Consultation response submitted by James D Jones-Tinsley FPMI APFS, Self-
Invested Pensions Technical Specialist, for and on behalf of the Private

Clients Practice Areas of Barnett Waddingham LLP

1. About the Private Clients Practice Areas of Barnett Waddingham LLP

1.1 Barnett Waddingham LLP is the UK’s largest independent firm of actuaries, administrators and
consultants. We have been involved in the small self-administered schemes (“SSAS”) marketplace since
the Firm was founded in 1989, and we now have a team of around 50 SSAS specialists operating across
five of our offices; namely, Amersham, Cheltenham, Glasgow, Leeds and Liverpool.

1.2 We act as a professional trustee to our SSASs and provide Scheme Administrator services, including
dealing with regulatory returns, as well as member and investment transactions.  With a portfolio of
around 2,200 SSASs, we have built up a significant amount of experience in dealing with these type of
occupational pension schemes.

1.3 In addition, our subsidiary company, BW SIPP LLP, acts as Operator and Scheme Administrator of our
self-invested pension plan (“SIPP”) books of business, and have operated in the SIPP marketplace since
1999.  There are currently 5,100 members within our own SIPP Schemes, and over 12,000 members of the
Interactive Investor SIPP, for which BW SIPP LLP currently acts as Operator and Scheme Administrator.

1.4 In February 2017, we submitted our response to HM Treasury’s Open Consultation on Pension Scams,
published on 5 December 2016 and found at: https://www.gov.uk/government/consultations/pension-
scams/pensions-scams-consultation. A copy of our response is attached to this response, as Appendix 1.

1.5 We now set out below our responses to the five questions contained within the Open Consultation that
was published by HM Treasury on 20 July 2018.  With reference to section 2 of the Consultation, we are
content for the name of our organisation to be published as having responded to the Consultation, and
to have our response published in full.

2. Our responses to the questions contained within the Open Consultation

Question 1: Do you agree that the proposed regulations achieve the aim of restricting
all unsolicited direct marketing calls in relation to pensions, bar the exemptions
outlined, without restricting legitimate non-marketing calls?

We note that you are seeking comments on the draft regulations to implement the ban on pensions cold
calling by reference to section 21 of the Financial Guidance and Claims Act 2018, which received Royal Assent
on 10 May 2018.  The draft regulations in question are cited as the “Privacy and Electronic Communications
(EC Directive) (Amendment) Regulations 2018”.
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We also note that the draft regulations in this consultation are restricted to a ban on live, unsolicited direct
marketing calls relating to pensions, and do not include electronic communications such as texts and emails,
as there are already restrictions on unsolicited direct marketing via electronic mail through the Privacy and
Electronic Communications (EC Directive) Regulations 2003 (“PECR”).

As a starting point to our response, it is now over 18 months since your “Pension Scams” Consultation was
published, and yet the cold calling ban proposed in that Consultation has still not been implemented.  In the
meantime, members of the public have continued to fall victim to pension scams and on 14 August, the
Financial Conduct Authority and The Pensions Regulator launched a joint campaign concerning pension scam
tactics, as figures revealed that victims of pension scammers lost an average of £91,000 each in 2017.

It is therefore imperative that the draft regulations are finalised and laid before both Houses of Parliament as
soon as the summer recess ends, and come into force as soon as possible thereafter.  “Autumn 2018” is too
long and vague an aspirational timescale, as this implies that the regulations may not take effect until mid-
December 2018.

Turning to the specific question outlined above, we agree in principle that the proposed regulations achieve
the aim of restricting all unsolicited direct marketing calls in relation to pensions, allowing for the stated
exemptions, without restricting legitimate non-marketing calls.  Until the regulations come into force,
however, it is not possible to give a definitive answer, although it is likely that determined scammers will
continue to explore every possible method of circumventing the prohibition, and so the government – in
conjunction with its regulatory stakeholders and the pensions industry - must maintain a robust vigil on the
success or otherwise of the ban and, if necessary, revisit the regulations if a further tightening of the law is
required.

Two related, but very important, aspects of the ban’s introduction must be maximised by the government as
far as possible, to ensure the success of the cold calling ban.  Firstly, by reference to section 7.1 of the
Consultation, we are pleased to note that, “when the ban comes into force, the government will proactively
communicate to the public the message that pensions cold calling is illegal”.  Wide-ranging, multi-media,
communication of the ban will be vital, in order to achieve your stated objective that, “…consumers will know
that no legitimate firm will cold call them about their pension.”  This will be an on-going requirement.

Secondly, with reference to section 6 of the Consultation, we are pleased to note that the Information
Commissioners’ Office (“ICO”), “has…the power to fine offenders up to half a million pounds.”  In order to
help deter would-be scammers, all fines that are imposed by the ICO in connection with pensions cold calling
must be afforded maximum publicity, and the fines should be of a quantum that will attract widespread
reporting within the media.  It would also seem appropriate to ring-fence them for use in compensating
victims of scams.

Question 2: Do you agree that the proposed regulations capture the wide range of
activities through which people could be encouraged to use their pensions savings in
order to invest in inappropriate or scam investments?

The wide range of activities listed on pages 4 and 5 of the Consultation adequately summarise a wealth of
scam experiences that have been collated by the government and its regulatory stakeholders over the last
few years.  The key consideration here is whether paragraph (5) of the intended new section 21B adequately
embraces the wide range of scam activities experienced to date, as this is where determined scammers will
look for loopholes and potential ‘workarounds’ that the following two questions address in more detail.
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Our view is that the proposed wording does capture the three overall characteristics of the range of scams
to date; namely, pension marketing activities, transfers-out of pension funds, and investment performance.

The wording, however, is largely based on hindsight and so must be kept under review and amended where
appropriate, if new forms of scams emerge in the future, which are not sufficiently captured by the wording
of paragraph (5).  The very nature of pension scams means that effecting the proposed regulations must not
be perceived by Parliament as a ‘once and done’ exercise (see also our response to question 3 below).

Question 3: Do you agree that the proposed regulations are sufficiently flexible and
future proofed to prevent the evolution of scam pensions cold calls that circumvent
the ban?

As stated in our response to question 2 above, the regulations, once effected, must be kept under constant
review so that if and where scam pensions cold calls that circumvent the ban do evolve, any reinforcing
amendments to the regulations can both be drafted, and then enacted, quickly.

As scammers do not publicise any new methods of circumventing existing prohibitions, it is difficult for us to
agree that the proposed regulations, as currently drafted, are “sufficiently flexible and future proofed”, as
none of us know what the future holds.  Creating a mechanism for regular review and having the means for
amending the regulations quickly and effectively are what would make the regulations “sufficiently flexible
and future proofed”.

However, as our response to question 4 below sets out, the main way of ensuring the durability of the draft
regulations is to minimise the vocalisation of activities that would not be caught by the ban.

Question 4: Do you agree that the proposed regulations prevent ‘workarounds’?

It is right that the regulations specify in clear terms the exemptions to the ban.  Pension practitioners need
to understand what is and isn’t allowed, in order to know whether the proposed measures are right, and to
ensure that they are not inadvertently breached, going forward.  Although we are content with the wording
of paragraphs (2) and (3) of the proposed section 21B, it is the list of examples of “legitimate activities”
contained within the Consultation Paper itself that “…do not constitute marketing activities” that could offer
a determined scammer the greatest potential to exploit loopholes and ‘workarounds’.

For example, on page 6 of the Consultation, you state that “…tracing and reunification activities to reconnect
customers with their pensions…are not marketing activities [and] so will not be captured by the ban.”  Making
statements such as these arguably carries the risk of providing scammers with an opportunity to purport that
they are calling from such an organisation, knowing that it is not outlawed by the proposed regulations.
However, there comes a point where those who exercise nefarious activities such as these need to go to court,
and a judge and jury look through the obfuscation, and say “guilty”.

Although not the subject of this particular Consultation, one means of minimising the need for tracing and
reunification activities is to ensure that the introduction of the ‘Pensions Dashboard’ does take place within
the near future.  Recent reports of the government seeking to distance themselves from this initiative are
therefore of concern.
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Question 5: What will be the quantifiable impact of the ban on the legitimate business
of firms which undertake pensions cold calling?

 How many legitimate pensions cold calls are taking place?

 How many legitimate pensions cold calls lead to a successful transaction and what
is the average value of these transactions?

 How many legitimate pensions cold calls will be captured by the ban?

Of the four questions included within this particular question, the only one that we could reasonably seek to
answer is the last one, as we do not have access to the Management Information of all businesses that engage
in ‘legitimate pensions cold calls’, as defined within the draft regulations and Consultation Paper.

As the principal objective of the ban and its subsequent publicity is to render the phrase “pensions cold call”
an offence punishable by fines, one means of minimising the number of legitimate pensions cold calls that
will be captured by the ban, is not to define them as a “pensions cold call”.

Barnett Waddingham LLP engages in some of the exempted activities outlined on page 4 of the Consultation
in the everyday course of our work; for example, “calls from a provider to the beneficiary of a deceased
member’s fund”.  However, such activities are not made with the intention of securing the ‘sale’ of a particular
service to the individual recipient of the call.  Instead, they are carried out in order to achieve a desired
outcome, as part of the efficient and professional administration of a registered pension scheme.

For this reason, such exempted legitimated activities should be more accurately re-defined, in order to
distance them from the activities that constitute the focus of the ban.  Based on the phraseology within the
draft regulations, our suggested definition would be “legitimate pensions non-direct marketing activity”.

3. Concluding comments
The proposed cold calling ban is a welcome step in the right direction, but is arguably a small one.  It doesn’t
get all the way to the root of the problem. The ban will (potentially) criminalise the promotion of scams, and
the results of that will depend on the effectiveness of the regulations, the policing and enforcement of them,
and the judgements handed down.  The real problem is the scams themselves, and even though there is
demonstrably more action against them now - which is very welcome - there are still people determined to
commit the most egregious and massive robberies who, if they did it by other means, would potentially spend
decades in prison. Those who are lured by the prospect of stealing millions of pounds of pension funds and
repeating the process any number of times will now be guilty of the new crime of having promoted that.  But
if they plead poverty, (as they do with the scams themselves), and if fines are imposed at derisory levels, the
pensions cold-calling ban will, sadly, only amount to a weak and indirect step.

James D Jones-Tinsley FPMI APFS

Self-Invested Pensions Technical Specialist

On behalf of the Private Client Practice Areas of Barnett Waddingham LLP

16 August 2018


